STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ROBERT P. HATCHER,
Petiti oner,
VS.

CASE NO. 93-5528

DEPARTMENT OF MANAGEMENT SERVI CES
DI VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case at West
Pal m Beach, Florida, on Novenber 18, 1993, before Mchael M Parrish, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.
Appear ances for the parties at the hearing were as follows:

APPEARANCES

For Petitioner: Allan L. Hoffman, Esquire
1610 Sout hern Boul evard
West Pal m Beach, Florida 33406

For Respondent: Jodi B. Jennings, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES

The issue in this case is whether the Petitioner, M. Robert P. Hatcher, is
eligible to retire under the Florida Retirenent Systemrather than under the
Teachers' Retirenent System

PRELI M NARY STATEMENT

At the hearing, Petitioner testified on his own behalf and al so presented
the testi nony of Carol Hatcher, Petitioner's wife; John Spriggs, Assistant
Director of Personnel for the Pal mBeach County School Board; and Bill Owens,
Director of Human Resources for the Ckeechobee County School Board. Petitioner
i ntroduced Exhibits 1 through 4 into evidence. Respondent presented the
testimony of June Ferguson, Retirenent Adm nistrator, Bureau of Retirenent
Cal cul ations. The parties stipulated to submt the deposition of Bill Owens
into evidence, with the understanding that M. Omnens woul d not be avail able for
the hearing. The deposition of M. Owens was jointly submtted, and the
exhibits attached thereto were introduced as Respondent's Exhibits 1 through 7.
Respondent further introduced Exhibits 8 through 11. Respondent's exhibit
marked as 12 for identification was not admtted into evidence.



Respondent requested official recognition of the case of Frances Kauffnman
and Linda Meadows v. Division of Retirenent, DOAH Case Nos. 88-5048 and 88-5049,
i ssued May 30, 1989, aff'd per curiam 559 So.2d 585 (Fla. 2d DCA 1990), which
request was granted. Petitioner requested that the Hearing Oficer take notice
of Chapter 121 of the Florida Statutes, which request was also granted. The
parties did not order a transcript of the hearing.

At the conclusion of the hearing the parties were allowed until Decenber 8,
1993, within which to file their proposed recomended orders. Both parties
filed tinmely proposed recommended orders containing proposed findings of fact
and conclusions of law. The proposals submitted by both parties have been
careful ly considered during the preparation of this Recommended Order. The
Hearing Oficer has found the proposed recommended order subnmitted by the
Respondent to be particularly persuasive and the findings of fact and
concl usi ons of [ aw which follow have in |large part been drawn fromthat
docunent. Specific rulings on all findings of fact proposed by the parties are
contai ned in the appendi x hereto.

FI NDI NGS OF FACT

1. The Petitioner was enployed by the Hill sborough County School Board on
August 25, 1959, and was enrolled in the Teachers' Retirenent System (TRS) at
that tine.

2. The Petitioner worked for the Pal m Beach County School Board for 27
years, from 1966 through May 15, 1992.

3. The Petitioner worked with no breaks in service during all years in
whi ch the Legislature provided open enroll nent periods for nmenbers of the TRS to
transfer to the Florida Retirement System (FRS). The Petitioner was aware of
t he open enrol |l ment periods, but declined all opportunities to transfer to the
FRS. In this regard, the Petitioner specifically rejected nenbership in the FRS
for the 1974 and 1978 open enrol | ment periods by signed ball ots dated Novenber
27, 1974, and Novenber 2, 1978.

4. Petitioner voluntarily term nated his enploynent with the Pal m Beach
County School Board on May 15, 1992.

5. Following his termnation with the Pal m Beach County School Board,
Petitioner began seeking enploynent with an agency that participated in the FRS
in order to beconme eligible to transfer fromthe TRS to the FRS.

6. The Petitioner's first contact with the Okeechobee County School Board
(OCSB) was approximately two years ago when Dr. Mary Gray, Petitioner's
acquai ntance, introduced Petitioner to M. Oamens. The Petitioner approached M.
Onens in an attenpt to obtain enmploynment with the OCSB.

7. The Petitioner sought enploynment with the OCSB for the sol e purpose of
obtaining entry into the FRS.



8. M. Owens recruited and interviewed the Petitioner for the position of
Custodian | at the OCSB. At the tine the Petitioner was recruited and
interviewed, M. Onens knew the Petitioner wanted to work for the OCSB for the
sol e purpose of establishing retirenent eligibility. The Petitioner requested
that he be hired to work only I ong enough to establish retirenent eligibility by
working for a state enployer that was a nmenber of the Florida Retirenent System
Prior to the Petitioner's request, the OCSB had never had such a request before.

9. The CCSB hired the Petitioner with the know edge that he had heal th
probl ens and believing that he would not be able to performthe duties of
custodi an for nore than a short period of tinme.

10. By letter dated June 23, 1993, the OCSB approved the Petitioner's
enpl oyment as Custodian | for the OCSB effective June 30, 1993. The Custodian
position was classified as a regular position, not a short-term position

11. The Petitioner reported to work at the Ckeechobee Hi gh School on June
30, 1993. He answered phones for several hours, performed sonme inventory work,
then resigned that afternoon. The OCSB acknow edged recei pt of the Petitioner's
resignation letter, effective June 30, 1993, by letter dated August 2, 1993.

12. The Petitioner submtted an application for nenbership in the FRS to
the OCSB on June 30, 1993.

13. Prior to his enployment with the OCSB, the Petitioner investigated the
possibility of transferring fromthe TRS to the FRS. The Petitioner was neither
told nor did he receive any witten conmuni cation by the DOR that he could
transfer to the FRS based upon enpl oynent for one day.

14. By letter dated August 16, 1993, the Respondent notified the
Petitioner that he could not obtain entry into the FRS because his enpl oynent
was not bona fide, but that he could retire under the TRS

15. If the Petitioner were to retire under the TRS, his Option 1 nonthly
benefit payment would be $2,571.64; his Option 3 nonthly benefit payment woul d
be $2,396.25. Under the FRS, Petitioner's Option 1 nonthly benefit payment
woul d be $3,054.91; his Option 3 nonthly benefit paynent would be $2, 771. 20.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this cause, pursuant to Section 120.57(1),
Fl orida Statutes.

17. Chapter 121, Florida Statutes, established the Florida Retirenent
Systemin 1970.

18. The Teachers' Retirenment System was established pursuant to Chapter
238, Florida Statutes. The adm nistration of the Teachers' Retirenment System
was consolidated with the administration of the Florida Retirenment Systemin
1970. Section 121.011(2)(b), Florida Statutes.

19. The Division of Retirenment, pursuant to Section 121.031(1), Florida
Statutes, is authorized to inplement rules for the effective and efficient
adm ni stration of the system An agency's interpretation of its own rule is
entitled to great weight. See Franklin Anbul ance Service v. Departnent of
Heal th and Rehabilitative Services, 450 So.2d 580 (Fla. 1st DCA, 1984).



20. Rule 60S-1.002, Florida Adninistrative Code, states:

The Division shall deny nenbership to any
of ficer or enpl oyee who does not neet the
requi renents for nmenbership in the Florida
Retirement System as set forth in Chapter
121, Florida Statutes, and these rules.

21. Two nethods of transfer fromthe TRS to the FRS have been avail abl e
under the law. The first nmethod provided six statutory open enroll nent periods
bet ween 1970 and 1991. Section 121.051(2)(a), Florida Statutes, and Rul e 60S-
1.004(2)(a), Florida Adm nistrative Code. The second nethod requires enpl oyees
to term nate enpl oynent and be subsequently reenpl oyed. See Section
121.051(1)(c), Florida Statutes, and Rule 60S-6.001(60), Florida Adm nistrative
Code.

22. Petitioner chose not to transfer fromthe TRS to the FRS during the
six open enrol Il ment periods provided by the Legislature between 1970 and 1991
Petitioner is attenpting to transfer now under the term nati on and reenpl oynent
provi sions because it is to his econom c advantage to do so; if Petitioner were
to retire under the FRS, as opposed to retiring under the TRS, his nmonthly
benefit paynent under Option 1 would increase by $483.27; his nonthly benefit
paynment under Option 3 would increase by $374. 95.

23. In order to transfer under the reenpl oyment provisions, the Petitioner
must show that his termnati on and subsequent reenpl oynent conported with the
requirenents of the law. In this regard, Section 121.051(1)(c)1l., Florida
Stat utes, provides:

After June 30, 1983, a nenber of an existing
systemwho is reenployed after term nating
hi s enpl oynent shall have at the tinme of
reenpl oyment the option of selecting to
remain in the existing retirenment system or
to transfer to the Florida Retirement System
Failure to submt such selection in witing
to the Division of Retirenent within 6 nonths
of reenploynment shall result in conpul sory
menbership in the Florida Retirement System

24. And, Section 121.051(1)(c)2., Florida Statutes, provides:

After June 30, 1988, the provisions of
subparagraph 1. shall not apply to a nenber

of an existing systemwho is reenpl oyed
within 12 nonths after term nating his

enpl oynment. Such menber shall continue to
have nenbership in the existing system upon
reenpl oyment and shall not be permtted to
becone a nmenber of the Florida Retirenment
System except by transferring to that system
as provided in ss. 121.052 and 121. 055.



25. The facts in this case establish that the Petitioner had a bona fide
term nation fromthe Pal m Beach County School Board and that he was not enpl oyed
by an FRS enmpl oyer for one year followi ng that term nation. However, the facts
in this case surrounding Petitioner's subsequent enploynment with the OCSB al so
establish that such enpl oynent was sonething | ess than genui ne enpl oynent.

Rat her, the Petitioner's purported enploynent with the OCSB was nore in the
nature of a ruse or shamto achieve a goal other than genuine gainfu

enpl oyment. The purported enpl oynent rel ati onship between Petitioner and the
OCSB was, at best, feigned. It is clear fromthe greater weight of the evidence
that neither the Petitioner nor the OCSB i ntended to enter into a regular

enpl oyer/ enpl oyee rel ati onshi p; the sole purpose of their brief relationship
being to provide a conduit through which the Petitioner could obtain access to

t he FRS.

26. An anal ogous issue was litigated in Frances Kauffnman and Li nda Meadows
v. Division of Retirenent, DOAH Case Nos. 88-5048 and 88-5049, issued May 30,
1989, aff'd per curiam 559 So.2d 585 (Fla. 2d DCA 1990). In that case, the
i ssue was whet her Kauffman and Meadows, nenbers of the TRS, could transfer from
the TRS to the FRS. Resolution of that issue depended upon whether the nmenbers
had had bona fide term nations for purposes of Chapter 121 of the Florida
Statutes. The appellate court affirmed per curiam DOR s denial of Petitioners
applications to transfer to the FRS. The DOR s decision in Kauffman and Meadows
turned upon the fact that the alleged term nati ons were done exclusively for
Petitioners to transfer fromone retirenent systemto another. Petitioners
wor ked closely with the school board admi nistration to bring their termnations
within the literal I[anguage of the rules of the FRS, but the term nations were
not bona fide for retirement purposes.

27. The issue in the present case is anal ogous and turns on whet her
Petitioner's reenploynment was bona fide for retirement purposes. The term "bona
fide" is defined in Black's Law Dictionary, Sixth Edition, 1990, at page 177, as
fol | ows:

In or with good faith; honestly, openly, and
sincerely; w thout deceit or fraud. Truly;
actual ly; w thout sinulation or pretense.
Innocently; in the attitude of trust or
confidence; w thout notice of fraud, etc.
Real , actual, genuine, and not feigned.

28. The DOR has no rule which states a specific period of tinme a nmenber
must work for an FRS enployer in order to transfer to the FRS. However,
inplicit in a common sense interpretation of the requirenment for reenploynent is
the notion that the reenpl oynent nmust be bona fide. Just as the absence of bona
fide termnations were a bar to the relief sought in the Kauffman and Meadows
case, the absence of a bona fide reenploynent is a bar to the relief the
Petitioner seeks here.

29. The Petitioner argues that this case is controlled by the decision in
Steinhardt v. State of Florida, Division of Retirenent, 318 So.2d 562 (Fla. 2d
DCA 1975). Although the |legal issues presented in that case are sonewhat
simlar to the ones presented here, the facts before the court in the Steinhardt
case are so different fromthe facts in this case as to render it inapposite.



RECOMIVENDATI ON

On the basis of all of the foregoing, it is RECOWENDED that the D vision
of Retirenent issue a final order concluding that the Petitioner is not eligible
for participation in the Florida Retirement System and denying Petitioner's
application for transfer fromthe Teachers' Retirenment Systemto the Florida
Retirement System

DONE AND ENTERED this 6th day of January 1994 in Tal |l ahassee, Leon County,
Fl ori da.

M CHAEL M PARRI SH

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 6th day of January 1994.

APPENDI X

The following are ny specific rulings on all proposed findings of fact
submtted by all parties.

Fi ndi ngs submitted by Petitioner

Par agraphs a and b: Accepted in substance.

Paragraph c: Accepted in part and rejected in part; accepted that the
Petitioner obtained the described enploynent, but rejected that the enpl oynent
was bona fide.

Par agraph d: Accepted in part and rejected in part. The concl usion that
the one day was sufficient to qualify the Petitioner for transfer to FRS is
rejected as incorrect and as not warranted by the evidence; the remainder of the
facts in this paragraph are accepted.

Paragraph e: Rejected as constituting a conclusion of law, rather than a
proposed finding of fact; a conclusion which is, in any event, not warranted by
the evidence in this case.

Paragraph f: Rejected as constituting a conclusion of law, rather than a
proposed finding of fact; a conclusion which is, in any event, not warranted by
the evidence in this case.

Fi ndi ngs subm tted by Respondent:
Al of the proposed findings of fact submtted by the Respondent have been

accepted in whole or in substance in the Findings of Fact made in this
Reconmended Order.



COPI ES FURNI SHED:

Jodi B. Jennings, Esquire

Di vi sion of Retirenent

Building C

Cedars Executive Center

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Allan L. Hoffman, Esquire
1610 Sout hern Boul evard
West Pal m Beach, Fl orida 3406

A J. MMullian, IIl, Drector

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

WIlliamH. Lindner, Secretary
Depart ment of Managenent Services
Kni ght Buil di ng, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

Sylvan Strickland, Acting General Counse
Depart ment of Managenent Services

Kni ght Buil ding, Suite 309

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



